State of Connecticut

RICHARD BLUMENTHAL
ATTORNEY GENERAL

Hartford
April 12, 2010

Honorable Ben S. Bernanke

Chairman Board ot Governors of the Faderal Reserve System
20th Street and Constitution Avenue, N.W

Washington, D.C., 20551

Honorahila .lennifer J. Johnson

Sacretary Board of Governors of the Federal Reserve System
20th Street and Constilulion Avenue, N.W.

Washington, D.C., 205561

RE: Proposed Rules to Implement the Credit Card Accountability
Responsibility and Disclosure Act of 2009

Dear Chairman Bernankc and Sccretary Johnson:

The proposcd rules recently issued by the Board to implement provisions of the
Credit Card Accountability Responsibility and Disclosure Act ot 2009 (CARD Act) are
woefully inadequate to protect consumers from the worst abuses of the credit card
industry. Once again, the Federal RKeserve Board has chosen to protect the interests of
Wali Street bankers at the expense of Main Street consumers — putting concerns for
bank "safety and soundnass” ahaad of consumer protection. The Board's apparent
tavoritism of banks maocks the clear Congressional intent evidenced in lhe CARD Act to
protect consiimears from the abuses of credit card issuers and underscures lhe need for
a strong, independent Consumer Financial Protection Ayency that puts consumers first.

The Board's aversion to consumer prolection is most clearly evidenced by its
fallure to fight interest rale invreases that credit card issuers unfairly and arbitrarily
imposed on consurniers — even some of their best customers who fully henored their
credil vard agreements — before the CARD Acdt's effective date. Indeed, the proposed
regulalions du not actually require interest rate reductions regardiess of how unjustificd
lhe increase. Even when the statutorily mandated review shows a clear decline in credit
risk and capital cost to the issuer, the Board’s proposed rules fail to explicitly require
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lthal & credil cand issuer reduce the consurner's inlerest rdle. The Buard's failure to
require interest rate reductions in thess circumstances violales the CARD Acl's
fundamental purpose of protecting consumers from bank practices that take advantage
of and gouge consumers. Finally, under the Board's proposed rules, consumers are at
the mercy of banks who will fully exploit the Board's failure to place any limits on the
cgregious penalty interest charges banks callously impose on consumers for minor
infractions. | address each of these issues in more detail below.

A. Interest Rate Reviews (new TILA Section 148)

| reiterate the cancarns expressen in my three praviaus lefters and agamn urge
the Roard to isstie rules to implamant new Truth In | ending Act (TH A) section 148 1n a
manner that will protect consumers from the unconscionable avarice of some card
issuers who imposed outrageaus interest rate increases on consumers ahead of the
effective date of core CARD Act protections.

When it debated the CARD Act, Congress repeatedly raised cancerns that card
issuers were rushing to arbitrarily raise interest rates on exXisting balances in advance of
the new consumer protections.! Although Congress allowed banks to continue using
risk-based pricing tc enable banks to "account for the particular risk of an individual
borrower,” Congress believed that “[c]lonsumers who prudently manage their use of
credit deserve to be rewarded with lower prices and better terms. . . [and] should not be
forced to subsidize the bad habits of others.” Congress clearly wanted banks to
"consider both positive and negative changes in the consumer’s risk profile when eetting
rates and terms . . . [so that] consumers will pay more when their credit risk goes up and
[will] have thelr rates reduced when it comes down.” As a result of these concerns,
Congress requirad reasonable reviews of all interest rate increases imposed since
January 1, 2004. In light of this clear Congressional intent, the Board'’s final rules must
explicitly require banks to roll back interest rate increases when justitied by the
consumer's risk profile. Reviews that do not rasiilt in interast rate reductions when
consumers’ credlt profiles Improve and bank costs decline cannot be considerad
“reasonable” under any normal meaning of the ward.

! See e.g. 111 Cong. Rec. H5024 (daily ed. Apr. 30, 2008) (statements of Rep.
Frank, Rep. Watt, and Rep. Lee).

2 111 Cong Rec. S5350 (daily ed. May 12, 2004) (statement ot Sen. Shelby).

3 1d.
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Not only do the Board’s proposed rules fall to require such roll backs, they are so
weak and ambiguous that they fail to glve any guldance regarding the "reasonable
methodologies™ that should be used (u assess the rate review factors set forth In the
CARD Act — including the credit risk of the borrower. The Board's conplele lack of
regulatory guidance leaves banks free to perform perfunctory reviews, manipulale
amarphous factors to justify rate increases, switch to different factors during the review
from those used to increase rates, and othcrwisc deny appropriate rate reductions —
aven where such reviews show a clear decline in consumer credit risk. Under the
Board's proposed rules, banks are literally free to look at any factors they choosc and to
write their own "“policies and procedures” for doing the required reviews without any
guidance trom the Board to ensure that the methodolegies used are reasonable.

| continue to urge the Board to adopt rules that reguire banks to roll back intersst
rate increases on existing balancas imposed between January 1, 2009 and February
22, 2010 where the mandated review indicates that the cardholder engaged in no
adverse conduct and poses no increased credit risk. Such reductions would be fully
cunsislent wilhh Congress' intent in the CARD Act to prohiblt arbitrary and retroactive
rate increases. In addition, the Buard's final rules should mandate reductions of penalty
interest rate charges impused due lu late payments where the cardholder has
subsequently made six consecutive on-time payments. Such reduclions would be
consiatent with those now mandated by the CARD Act for penalty interest rates. In
summary, the Board's final rules must demonstrate clearly that only those review
mcthodologics resulting in rollbacks can be considered reasonable.

Finally, consistent with Congressional intent, the Board must require such
reviews to commence on August 22, 2010 for interest rate increases imposed hetween
January 1, 2009 and February 22, 2010. The Board should also require banks to
submit their review policies and procedures and issuc scmi-annual reports on the total
number of accounts reviewed, the total number of accounts that received an interest
rate reduction, and the starting and ending rates of the accounts reviswed, Without
such information, there is no way to ensure that the review methodologies used by the
banks are reasonable.

In light of the most recent financial eollapse, the cansequences of abdicating
regulatory authority to the financial industry should be paintully apparent. Accordingly, |
urge the Board to adopt final rules that require hanks to perform reasonable reviews
and protect consumers from arbitrary, retrospective, and unfair interast rate increases
on exisling balances that were imposed or maintainad In a manner now clearly
prohibiled by the CARD Act.

4 New TILA § 148(b)(1).
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B. Reasonable and Proportional Standard for Penalty Fees and Charges (new
TILA Section 149)

| call on the Doard to reconsider its flawed delermination that the CARD Act's
important limitations on penalty fees and charges shuould not apply to penalty Interest
charges. Specifically, the new TILA section 149 broadly pravides that “[t]he amount of
any penalty fee or charge . . . including any late payment fee, over-the-limit fee, or any
other penalty fee ar charge, shall be reasonable and proportional” to the violation of
the cardholder agreement to which the fee or charge is connected. Despite this broad
and clear language, the Board's propcsed comment 6§2(b) 1 purporis to exclude
penalty interast charges that banks routinely impose on cardholders for such
vinlations from the "reasonable and proportional” standard.

The Board's determination is inconsistent with clear Congressional intent and
abandons consumers with a duhious statutory interpretation creating a giant loophole
banks will surely explolt. The Board’s final riles should rectity this error and state that
the reasunable and proportional standard applies to all penalty fees or charges,
including penalty interest charyes.

The Board should also establish low "safe harbor® limits for penalty fees and
charges to ensure that they are reasonable and propuilional. In setting these “safe
harbor” limits, the Board should lock to the far lower amounts that communlity banks and
credit unions currently impose ~ compared to those of l[arge banks ~ as strong
indicators of the maximum amounts necessary to deter cardholder misconduct and
recover bank costs incurred as a result of such misconduct. If such lower fees and
charges do not threaten the safety and soundness of smaller institutions, they will nal
harm the far wealthier and diversified large banks.

| applaud the Board's decision to prohibit (a) pcnalty fees based on violations of
account terms that exceed the dollar amount associated with the violation, (b) penalty
fees based on account inactivity or termination of an account, and (c) multiple penalty
fees hased on a single event or transaction. Just as the Board recognizes that such
penalties fail ta satisfy the reasonable and proportional standard set forth by Congress,
it should recognize the Gongressional intent behind the standard when it establishes the
“safe harbor” Iimits. Gongress acted to protect consumers from egregious penalties that
fan exveed the amounts necessary 1o deter violatians and cover costs incurred.
Congress uidersiood that banks have callously treated panalty fees as simply another
revenue source and clearly intended to put an end to that unfair practice. The "sate
harbor” limits lw be established by the Board should reflect this Cangressional decision.
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Please keep these considerations in mind as you draft the final rules to
implementl new TILA sactions 148 and 148. If you have any gquestions regarding these
important issues, please do not hesitate to contact me or Assistant Attornays Genersl
Mathew Budzik and Juseph J. Chambers of my Finance Department at (860) 808-5270.

Very truly yours,

AdA WA

RICHARD BLUMENTHAL
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